ALANCO ENVI RONMENTAL RESOURCES CORP.
| BLA 94- 322 Deci ded Septenber 10, 1998

Appeal from a decision of the Area Manager, Tucson
Resource Area, Arizona, Bureau of Land Managenment, decl aring
mllsite claimant to be in trespass by virtue of continued
unaut hori zed use and occupancy of mllsite clainms, and
requiring settlement of trespass. AZA-27278.

Rever sed.

1. Federal Land Policy and Managenent Act of
1976: Surface Managenent--M || sites:
Generally--Mning Clainms: MIIsites--Mning
Clainms: Plan of Operations--Mning Clains:
Surface Uses--Trespass: Generally

BLM may not charge a claimant with trespass,
pursuant to 43 C.F.R § 2920.1-2, when he
has failed to obtain BLM s prior approval,
under 43 C. F. R Subpart 3809, of a plan of
operations for ongoing use and occupancy of
his existing mllsite claim because that
regul ati on only applies when a person fails
to obtain authorization under 43 C.F. R Part
2920, which is not applicable to activity
aut horized by the general mning | aws.

APPEARANCES: John C. Lacy, Esqg., Tucson, Arizona, for
ALANCO Envi ronnental Resources Corp.; Richard R Greenfield,
Esq., O fice of the Field Solicitor, U S. Department of the
I nterior, Phoenix, Arizona, for the Bureau of Land
Managenent .

OPI NI ON BY ADM NI STRATI VE JUDGE FRAZI ER

The ALANCO Environnmental Resources Corporation (ALANCO)
has appeal ed from a deci sion of the Area Manager, Tucson
Resource Area, Arizona, Bureau of Land Managenment (BLM,
dat ed January 19, 1994, declaring ALANCO to be in trespass
under 43 C.F.R. 8§ 2920.1-2 by virtue of its continued use
and occupancy of 15 unpatented mllsite clains, the ARMCO
MIllsite Nos. 1
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t hrough 15 (A MC-244496 t hrough A MC-244510), and requiring
it to settle the trespass on or before February 28, 1994. 1/

The instant case began when, noting that it had no
record of the filing of a plan of operations, as required by
43 C.F. R Subpart 3809, BLM required ALANCO, by letter dated
Septenber 23, 1992, to submit, within 7 days of receipt of
the letter, "a copy of the original * * * plan of
operations” for its mllsite operation in secs. 20 and 21,

T. 20 S., R 22 E., Gla and Salt River Meridian, Cochise
County, Arizona, and "proof that it was filed with the
[BLM." 2/ It further stated that "[f]ailure to provide
such docunments may constitute a trespass.”

ALANCO responded on Septenmber 28, 1992, submitting
copi es of various docunments previously filed with the
Ari zona Departnment of Environnmental Quality (ADEQ . ALANCO
could not locate a copy of a plan of operations, or proof
t hat one had been filed with BLM See al so Menorandum to
the Files from BLM Geol ogi st, dated Nov. 9, 1992 ("[ ALANCO
representative] said that he could not find any record that
Al LANCO] had submitted a * * * plan of operations to the
BLM'). BLMthen informed ALANCO, by |letter dated October 8,
1992, that, absent any BLM authorization, its

1/ The ARMCO mi|lsite clainms, which are independent
mllsites under 30 U.S.C. 8 42 (1994), were originally

| ocated by ALANCO on Sept. 1, 1985, and copies of the
notices of location were filed for recordation with BLM on
Sept. 24, 1985, as required by section 314(b) of the Federal
Land Policy and Managenment Act of 1976 (FLPMA), 43 U. S.C

8§ 1744(b) (1994). The clainms, which enconpass about

75 acres of contiguous public land situated in the SEY: sec.
20 and the SW/4sec. 21, T. 20 S., R 22 E., Gla and Salt

Ri ver Meridi an, Cochise County, Arizona, are the situs of
the "Tonmbstone [now ARMCOl MII," a mlling facility first
constructed in 1969 and | ater expanded. It was built in
conjunction with four prior mllsite clains, the Jodie No. 1
MIl Site through Jodie No. 4 MIIl Site (A MC-71997 through
A MC-71200), which covered about 20 acres of contiguous
public land that is now entirely within the ARMCOnmllsite
cl ai m group

2/ It is undisputed that the 20-acre area occupi ed by
ALANCO s millsite operation, which is fenced with barbed
wire, principally contained, at the tine of BLMs initia

i nspection on Sept. 3, 1992, and thereafter, an assay

| aboratory/office building, a facility for
screeni ng/ crushing ore, and a building containing mlling
equi prent and a mai ntenance shop, as well as rel ated



tailings disposal areas, solution ponds, heap | eaching pits,
and various tanks. BLM also reported the presence, on Sept.
3, 1992, and Oct. 22, 1993, of a trailer/nobile home and

trash and/or mlling debris.
According to ALANCO, the area disturbed by its various
structures and mlling and other activities, which has

remai ned constant since 1969, is 4.66 acres. (Statenent of
Reasons for Appeal (SOR), Attachnment 1 (Affidavit of Anthony
Lane, dated Mar. 10, 1994) at 2-3; SOR,

Attachment 2, Docunent 37.) BLM disputes that, asserting
that the actual area of disturbance "exceeds five acres”
(Answer at 4). In order to decide the instant appeal, we
need not resolve that question.

145 |1 BLA 290



| BLA 94-322

mllsite operation was deenmed to be in violation of section
302 of FLPMA, as anended, 43 U.S.C. § 1732 (1994), and

43 C.F.R. Part 2920. ALANCO was ordered to cease al
activities.

ALANCO submitted a "Plan of Operation" (AZA-27524),
dat ed Oct ober 20, 1992, on Cctober 22, 1992, stating therein
that it intended to reopen the mlling facility, which had
been largely idle since 1987, confining all its activities
to the original 20-acre area. 3/

However, before BLM took any action on that plan, the
Area Manager, on Cctober 23, 1992, issued ALANCO a "Notice
of Trespass,"” pursuant to 43 C.F.R 8§ 2920.1-2, citing its
unaut hori zed use and occupancy of the public lands in
connection with the mllsite operation. Wthout referencing
recei pt of the Plan of Operation, the Area Manager stated
that, in order to resolve the trespass, ALANCO was required,
within 90 days of receipt of the notice, to submt an
"accept abl e" plan of operations and reclamati on bond, as
required by 43 C.F. R Subpart 3809. The Area Manager also
stated that, with the exception of assay work within the
| aboratory, "[a]ll operations shall remain on hold."
Finally, he stated that failure to resolve the trespass
within the 90-day period mght result in trespass penalties
under 43 C.F.R. 8§ 2920.1-2 or a citation under 43 C F. R
8§ 9262.1. ALANCO received the trespass notice on October
26, 1992, but there is no evidence that it ever appeal ed
therefrom

By |l etter dated Decenber 8, 1992, BLM notified ALANCO
that its October 20, 1992, plan of operations was
"inconplete," and directed it to submt additional
information required by 43 C.F. R Subpart 3809
bef ore BLM woul d further consider the plan. Such
information was to include engineering designs and a | eak
detection and recovery systemfor tailings disposal areas,
sol uti on ponds, and heap | eaching pits, a surface/ground
wat er nonitoring program a spill contingency plan, and a
reclamation plan. ALANCO submtted detailed information on
January 25, 1993. By letter dated February 19, 1993, BLM
requi red ALANCO to submt additional information to clarify
aspects of its plan. ALANCO submtted information on
February 26 and March 3, 1993. By letter dated April 26,

3/ ALANCO descri bed past operations at the facility as
fol |l ows:

"The MIling Facility was initially constructed in 1969
* * * |t operated sporadically from 1970 to 1979, but nuch



of the time it was id[le], except for a considerabl e anmunt
of | aboratory work being conpleted. 1In 1979, the mll| was
reopened and a construction phase |e[d] to actual operations
transpiring in 1980. The m |l was operated from 1980

t hrough to 1985 on various ore supplies fromthe Tonbstone
[Mning] District [(Arizona)], Mexico, New Mexico and
various other localities around the Southwestern United
States. During this tinme, a full laboratory facility was
mai nt ai ned and operated at the facility. From 1985 to 1987
the mlIl was nmaintained, but little activity transpired.
Since 1987, the m |l has gone through sone changes and
repairs to put it back into operation. There has been m nor
production fromthe facility during that time."

(Pllan of Operation, dated Cct. 20, 1992, at 3.)
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1993, BLM required ALANCO to respond to comments received,
primarily from ADEQ during its environnental review
process. ALANCO submtted a detail ed response on May 10,
1993.

On August 24, 1993, the Area Manager issued a deci sion,
first disapproving ALANCO s plan of operations because it
had failed, as specified by ADEQ to conply with applicable
State water quality standards by not obtaining an approved
State permt ("Aquifer Protection Permt" (APP)) for
di scharges fromits mlling facility, including the assay
| aboratory. 4/ He next stated that the decision constituted
a "Notice of Nonconpliance," issued pursuant to 43 C.F. R 8§
3809.3-2, primarily for continuing to operate a mlling
facility, including the assay |aboratory, w thout an
approved plan of operations. ALANCO was required to cease
all operations, including operation of the |aboratory, and,
within 30 days of receipt of the decision, conplete the
cl eanup and/or renmpval of trash, abandoned equi pment, and
scrap material north and east of the m || building. 5/
Finally, the Area Manager stated that, while ADEQ had
al l owed ALANCO to engage in interimrepairs and
nodi fi cati ons pendi ng approval of an APP, ALANCO coul d not
do so until a nodified plan of operations covering such
activity was approved by BLM and required subm ssion of
such a plan within 30 days of receipt of the decision should
ALANCO desire to pursue that activity. ALANCO received the
Area Manager's August 1993 deci sion on August 26, 1993, but
there is no evidence that it ever appealed therefrom 6/

Al so, on August 24, 1993, the Area Manager issued ALANCO
a "Second Notice of Trespass," pursuant to 43 CF. R 8§
2920. 1-2, because of its "fail[ure] to resolve th[e
trespass] informally,"” follow ng i ssuance of the first
trespass notice on October 23, 1992. He stated that, in
order to do so, ALANCO nust, within 30 days, conplete the
cl eanup and/or renoval of trash, abandoned equi pnent, and
scrap material north and east of the m Il building, submt
an acceptable bond in the amount of $19,000 to "ensure the
renmoval of unauthorized facilities and reclamation,"” and
submt a nodified plan of operations "covering interim
repairs and nodifications.”™ The Area Manager further
i nformed ALANCO that this notice was "your final Trespass
Notice," and stated that failure to take the required

4/ By letters dated June 30 and Aug. 4, 1993, ADEQ had
notified ALANCO that it could not resunme full operations
until approval by that agency of an APP, because it was not
established that the mlIling facility had been operated



during the last 3 years and, in any case, in order to

aut horize discharges fromits assay | aboratory not covered
by its existing "Notice of Disposal." Pending approval of
an APP, ADEQ stated that ALANCO coul d engage in

nondi scharging activity, including conpleting necessary
repairs and nodifications to its mlling facility.

5/ ALANCO infornms us on appeal that it conplied with the
Area Manager's Aug. 24, 1993, decision by "not operat[ing]
t he Tonmbstone MIIl since th[at] * * * decision.” (SOR at
10.) See also SOR, Attachnment 1, Ex. D16 ("[T]he plant is
on a stand[-]by basis waiting for permtting").

6/ ALANCO did notify BLM by letter dated Aug. 26, 1993,
received Sept. 8, 1993, that the "[n]inor non-conpliance
factors are being addressed.™
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action "will necessitate a formal Trespass Decision that
will result in charges to include the cost of [the] renopva
of unaut horized facilities and reclamation, adninistrative
fees and penalties under [43 C.F.R 8] 2920.1-2." ALANCO
received the second trespass notice on August 27, 1993, but
there is no evidence that it ever appealed therefrom 7/

ALANCO submtted a nodified plan of operations covering
interimrepairs and nodifications of its mlling facility
and other aspects of its mllsite operation, dated Septenber
11, 1993, on Septenmber 14, 1993. By letter dated Septenber
24, 1993, BLM infornmed ALANCO that it could not accept the
nodi fied plan since it did not contain detailed informtion
regardi ng such activity, and thus required subm ssion of
such information should ALANCO desire to proceed with that
activity.

By letter dated October 4, 1993, the Area Manager
notified ALANCO that it had a "Record of Nonconpliance"” wth
BLMin connection with its mllsite operation because it had
failed to fully conply with his August 1993 Notice of
Nonconpliance by not tinmely conpleting the required
cl eanup/ renoval . 8/

ALANCO subm tted anot her nodified plan of operations,
dat ed Oct ober 8, 1993, on COctober 12, 1993, stating therein
that it did not intend to engage in any interimrepairs
and/ or nodifications until ADEQ approval of an APP, and that
its cleanup/renoval activities were conpleted or ongoing.
It also stated that, upon "re[s]cis[s]ion” of BLMs trespass
proceedi ngs, it would submt an anended plan of operations
"for Operational Status upon approval of all necessary
permtting as required by State and Federal regulations.”
I n additi on, ALANCO submtted a bond in the anount of
$19, 000, as required by the Area Manager's second trespass
notice, requesting that it be used to partially satisfy
ALANCO s bondi ng requirenment, should ADEQ approve an APP and
BLM t hen approve an anended plan of operations.

By letter dated October 12, 1993, the Area Manager
notified ALANCO that the $19, 000 bond would be held and no
reclamation initiated by BLM"if the cleanup, * * * required
as a condition of the trespass resolution, is found to be
satisfactory in an exam nation of the site by the [BLM."

He further agreed to apply the bond in accordance with
ALANCO s request shoul d ADEQ approve an APP and should BLM
t hen approve an anended plan for resunm ng full operation of
the mlling facility. 9/




7/ ALANCO did respond to BLMin its Aug. 26, 1993, letter,
stating that, since it had a "full right of possession”
under the general mning laws, it was not in trespass under
43 C.F.R § 2920.1-2.

8/ ALANCO s failure to conplete the cl eanup/renoval had
been disclosed by an Oct. 1, 1993, inspection of its
operation. (Menmorandumto the Files from BLM Geol ogi st
dated Oct. 4, 1993 ("Conpliance Inspection of the Al RMCQ
M1l near Tonmbstone, Arizona").)

9/ On Dec. 28, 1993, BLMreceived a copy of ALANCO s
application to ADEQ for an APP, dated Dec. 22, 1993, and
recei ved by ADEQ on that date. There is no evidence that
ADEQ has ever approved an APP with respect to ALANCO s
mllsite operation. See Answer at 7 ("Th[e] application
remai ns pendi ng").
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On COctober 22, 1993, BLMreinspected the mllsite
operation, finding that, while sonme cleanup had taken pl ace,
t he work was ongoing. BLM also reported that no equi pment
had been renoved since ALANCO had concl uded, on advice of
counsel, that it could | eave any equi pnment that could be
used in its mllsite operation, pending approval of an
anended pl an.

On January 19, 1994, the Area Manager issued the
"Trespass Decision" that is now under appeal, referring to
the earlier trespass notice dated October 23, 1992, and to
t he trespass notice/notice of nonconpliance dated August 24,
1993. The Decision stated that it constituted the "final
decision as to the ongoing trespass.” (Decision at 1.) He
concluded that the "continuing unauthorized use [and
occupancy] constitutes, under 43 CF. R § 2920.1-2, a
trespass for which you are liable for renoval,
adm ni strative costs, and back rent." Id. at 2. This
liability was summari zed on a docunent attached to the
January 1994 decision, entitled "SUMVARY OF COSTS (Through
January 18, 1994)." Therein, BLMitem zed the charges for
three categories of costs: "Renoval of Property,"”
“Adm ni strative Charges," and "Back Rent Since January 1981"
(enphasis deleted). In the case of renpval, BLMIlisted the
costs for it to renove three itens of abandoned equi pnent
(trailer, snelter/roaster, and propane storage tank), and
other items and debris, which costs totalled $5,150. 10/ In
the case of adm nistrative charges, BLMIisted various BLM
enpl oyee and rel ated costs, which totalled $3,435.45. In
t he case of back rent, BLM stated that the "[u] nauthorized
use began when [a] * * * plan [of operations] becane
required under 43 C.F. R 8 3809.1-8 but was not submtted,"
11/ and that the rent for the intervening 13-year period, as
determ ned by a January 6, 1994, BLM apprai sal, was $20, 475
(or $1,575/year).

In order to settle the trespass, the Area Manager
provided, in his January 1994 decision, at page 2:

PLEASE TAKE NOTICE that (a) all said trespass

liability is required to be paid, or (b) the

unaut hori zed property on the mllsite is required to
be renmobved and adni nistrative charges and back rent
paid, on or prior to February 28, 1994. [If neither
occurs by such time, the United States may, in order
to prevent further trespass, and w thout any
addi ti onal notice of any kind whatsoever and wi t hout
liability, renove all unauthorized property fromthe
mllsite at the expense of the owner thereof, using



10/ The Area Manager stated that liability for renoval of

t he equi pnent pertained "regardless of its usability in
future operations that may be planned,” but noted that
ALANCO woul d not have to renpve "fixtures" while ADEQ was
processing its application for an APP and presumably pendi ng
final action by BLM on its anended plan of operations.

11/ BLMthus referred to the fact that a plan of operations
becanme a requirenent in the case of existing operations on
mllsite claims, with the pronulgation of 43 CF. R 8§
3809.1-8, effective Jan. 1, 1981. See 45 Fed. Reg. 78902,
78909 (Nov. 26, 1980).
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in part the cashier's check * * * submtted as a
recl amati on bond on October 12, 1993, as an offset
to agency costs.

The Area Manager thus required ALANCO either to rempove its
property and pay only the adm nistrative costs and back rent
(%$23,910.45, or pay the adm nistrative costs, back rent, and
the costs that BLM would incur if BLMrenoved ALANCO s
property ($29,060.45)). Finally, the Area Manager stated
that "[f]lailure to renove said property [or, presumably, to
pay the costs thereof,] and [otherw se] resolve your
trespass liability by the renoval date may also result in
trespass penalties under 43 C.F.R 8 2920.1-2 and/or a
citation under 43 C.F.R. 8§ 9262.1." 1d. ALANCO appeal ed
timely fromthe Area Manager's January 1994 decision. 12/

In its SOR, ALANCO principally contends that BLM has no
authority under 43 CF.R 8§ 2920.1-2 to charge it with
trespass for unauthorized use and occupancy of the public
| ands. ALANCO argues that it was engaged in | awful
activity, on its properly located and maintained mllsite
claims, that is "specifically authorized under other |aws or
regul ations,” i.e., section 15 of the Mning Law of 1872,

30 US.C. 8 42 (1994). (SOR at 5 (quoting from43 C.F.R 8§
2920.1-1).) It concludes that such activity was therefore
not subject to authorization under 43 C.F.R Part 2920, or,
absent such authorization, a charge of trespass under

43 C.F. R 8§ 2920.1-2. ALANCO further argues that to allow
BLMto charge it with trespass will "inmpair"” its rights
under section 15 of the Mning Law of 1872, contrary

to section 302(b) of FLPMA, 43 U.S.C. § 1732(b) (1994),
which is a significant part of the animting authority for
the regul ations pronmulgated at 43 C.F. R Part 2920. Rather,
ALANCO asserts that its activity on the mllsite clains is
subj ect only to regulation pursuant to the surface
managenent regul ations at 43 C. F. R Subpart 3809, and

i ndicates that, when it engages in such activity w thout the
prior approval of a required plan of operations, BLMs
exclusive renmedy is to issue a notice of nonconpliance
pursuant to 43 C.F.R 8§ 38009. 3-2.

BLM counters, contending that 43 C.F. R Subpart 3809
does not constitute the "universe of applicable sanctions,"”
and that, having failed to obtain an approved pl an of
operations, it properly charged ALANCO with trespass
pursuant to 43 C.F. R 8§ 2920.1-2 since ALANCO s activity
was not in fact, at the tine of the Area Manager's January
1994 deci sion and before, "specifically authorized under
other laws or regulations.” (Answer at 9, 15 (quoting from
43 C.F.R § 2920.1-1).)



[1] Section 303(g) of FLPMA, 43 U.S.C. 8§ 1733(0Q)
(1994), provides sinply that: "The use, occupancy, or
devel opment of any portion of the public |ands contrary to
any regul ation of the Secretary [of the Interior] * * * js
unl awful and prohibited.” |nplementing regulations,
appeari ng at

12/ By Order dated Mar. 29, 1994, we stayed, at ALANCO s
request, the effect of the Area Manager's January 1994
deci si on pendi ng our disposition of its appeal.
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43 C.F. R 8§ 2920.1-2, provide that: "Any use, occupancy, or
devel opnent of the public lands * * * without authorization
under the procedures in 8 2920.1-1 of [43 C.F.R ], shall be
considered a trespass." 13/ 43 C.F.R § 2920.1-2(a). These
regul ations require that BLM notify the responsi ble party of
the trespass, and hold himliable for "adm nistrative costs”
BLM incurred as a result of the trespass, the "fair market
value rental" of the affected land "for the current year and
past years of trespass,” and "rehabilitati[on] and
stabiliz[ation]" of the affected land (or the costs incurred
by BLM when that is not done tinely). 14/ 1d.; see Summt
Quest, Inc., 120 IBLA 374, 377 (1991). Also, 43 CF.R 8
2920.1-2(e) provides for civil and/or crimnal penalties.

The applicability of 43 C.F. R § 2920.1-2 "hinges on
whet her the use, occupancy, or devel opnent [of the public
| ands] was without authorization "under the procedures in
§ 2920.1-1 [of 43 CF.R]."" WIliamH Snavely, 136 |BLA
350, 356 (1996) (quoting fromd43 C.F.R § 2920.1-2(a)). In
Snavely, we upheld a trespass charge where appellant's use
and occupancy in connection with his mlling operation was
no | onger authorized because the claimhad been extingui shed
by operation of |aw when Snavely failed to pay annual

rental. 43 C.F.R 8§ 2920.1-1 in turn provides that: "Any
use not specifically authorized under other |aws or
regulations * * * may be authorized under this part." 15/

Thus, where use and occupancy of the public lands is
"specifically authorized under other |laws or regulations,"”
engagi ng in such activity w thout authorization under

43 C.F. R Part 2920 will not constitute a trespass under
43 C.F.R 8§ 2920.1-2.

We are not persuaded that ALANCO s mlling and rel ated
activity could, absent an approved plan of operations, be
aut hori zed under 43 C.F. R Part 2920, thus rendering its
failure to obtain such authorization a trespass under
43 C.F.R. 8 2920.1-2. BLM provides neither support nor

justification for this position. It presents no evidence
that 43 C.F. R Part 2920 was intended to have any
applicability in the context of mning/mlling and rel ated

activity, which is already the domain of 43 C. F. R Subpart
3809. We conclude that 43 C.F. R Part 2920 was intended to
serve as a distinct means of authorizing activity that is
not subject, under any circunmstances, to authorization under
anot her | aw or regulation, and not to serve as an

i ndependent alternate source of authority when authorization

13/ The only exception is "casual use," which is defined as
"any short term noncomrercial activity which does not cause



appreci abl e damage or di sturbance to the public |ands."

43 C.F. R 88 2920.0-5(k) and 2920. 1-2(a).

14/ It is clear that the Area Manager's determ nation of
“liability,” in his January 1994 decision, tracks 43 C.F.R
§ 2920.1-2(a).

15/ The "part" referred to is 43 C.F. R Part 2920, which
was pronul gated pursuant to sections 302, 303, and 310 of
FLPMA, 43 U.S.C. 88 1732, 1733, and 1740 (1994), and
generally provides for issuing | eases, permts, and
easenents for various purposes. See 43 C.F.R 88 2920.0-3
and 2920. 1-1.
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pursuant to other |aw or regul ation has not in fact been
obtained. Juliet Marsh Brown, 64 |IBLA 379, 382 (1982). 16/

ALANCO s use and occupancy in connection with its
mllsite operation was "specifically authorized" under
section 15 of the Mning Law of 1872, where it occurred
within the confines of the ARMCO mllsite claimgroup. See
30 US.C. §8 42 (1994); Kershner v. Trinidad MIling & M ning
Co., 201 P. 1055, 1058-59 (N.M 1921) ("[30 U.S.C. § 42
(1994)] is a grant of a right to take possession of the
nonm neral |ands of the United States for such purposes and
to maintain sane against all intruders"); 1 Am L. of M ning
§ 32.06[3][c] (2d ed. 1996). Due to the existence of that
authority, such activity could not, and did not, fall within
the anbit of 43 C.F.R 8§ 2920.1-1, and, in the absence of
the requirenment of authorization under 43 C.F. R Part 2920,
could not formthe basis for a charge of trespass under
43 C.F.R. 8§ 2920.1-2. M. & Ms. Mchael Bosch, 119 |BLA
370, 372, 374 (1991). 1In these circunmstances, it is
irrel evant that ALANCO s use and occupancy had never been
authorized by BLMin the formof prior approval of a plan of
operations pursuant to 43 C.F. R Subpart 3809, because a
finding of trespass under 43 C.F.R. 8§ 2920.1-2 nust hinge on
ALANCO s failure to obtain authorization under 43 C. F.R
Part 2920, not 43 C.F. R Subpart 3809. Thus, a finding of
trespass under 43 C.F.R 8 2920.1-2 could not be predicated
on the failure to obtain an approved plan of operations
required by 43 C.F. R Subpart 3809 because 43 C. F. R Part
2920 is sinply not applicable to that situation.

In Summt Quest, we held that it was inmproper for BLMto
charge a party with trespass and assess liability under
43 C.F.R. 8 2920.1-2 where it had engaged in commerci al
recreational use on the public |Iands w thout obtaining a
special recreational use permt, as specifically authorized
under 43 C.F. R Subpart 8372, and thus had viol ated
43 C.F.R. 8§ 8372.0-7(a). In these circunstances, we hel d:
"We find no basis for applying the penalties of 43 CF. R 8§
2920.1-2." 120 IBLA at 378. In so holding, we particularly
noted that, in pronulgating 43 C.F. R 88 2920.1-1 and
2920.1-2, the Department had stated that this rul emaki ng was
"applicable only to activities authorized under 43 C.F.R
Part 2920 and has no inpact on other areas, i.e., grazing
trespass, mneral trespass, tinber

16/ In this regard, we distinguish Wayne D. Klunp, 130 |BLA
98, 101, 103 (1994), appeal dism ssed, Klunp v. Babbitt, No.
94-578 TUC RMB (D. Ariz. May 19, 1995), appeal filed, No.
95-16109 (9th Cir. May 30, 1995), and Karry K. Kl unp,




123 I BLA 377, 380 (1992), since they both involved a
Situation where the activity, i.e., construction of a road,
was subject not only to authorization under 43 C. F. R

Subpart 3809, but also to issuance of a right-of-way under
43 C.F. R Part 2800, and thus the claimnt could be charged
with trespass, under 43 C.F.R § 2801.3, for failure to
obtain a right-of-way. But see Ronald A. Pene, 135 |IBLA
143, 153 (1996). Here, 43 C.F.R Part 2920 does not provide
dual authority for ALANCO s mlling and related activity.
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trespass.” 120 IBLA at 378 (quoting 52 Fed. Reg. 49114-15
(Dec. 29, 1987)). Therefore, we hold that it was inproper
for the Area Manager, in his January 1994 decision, to
charge ALANCO with a trespass, holding it liable for
trespass damages and rel ated adm ni strative charges, under
43 C.F.R. 8§ 2920.1-2. See Summt Quest, Inc., 120 IBLA at
378. To hold otherwise would result in the owner of a valid
mllsite, or (for that matter) mning, claimbeing subjected
to trespass liability under 43 C.F. R 8§ 2920.1-2 for
perm ssi ble activities undertaken in conjunction with his
claim

Qur hol di ng here, of course, assumes that ALANCO was, in
all respects, properly occupying the |and under valid
mllsite clainms, as required by the general nmning | aws, and
for the purpose of prospecting, mning, or processing and
uses reasonably incident thereto, as required
by section 4(a) of the Act of July 23, 1955 (Surface
Resources Act), 30 U S.C. 8§ 612(a) (1994). 17/

Accordingly, we reverse the Area Manager's January 1994
deci si on, charging ALANCO, pursuant to 43 C.F.R 8§ 2920.1-2,
with trespass, and requiring settlenment of that trespass,
with respect to its use and occupancy on the ARMCO mllsite
cl ai m group. 18/

17/ ALANCO s activities on its mllsite clainms are subject
to the surface managenment regulations (43 C.F. R Subpart
3809), which seek to generally
prevent unnecessary or undue degradation of the public
| ands. 43 C.F.R § 3809.0-2; B.K. Lowndes, 113 |BLA 321,
325 (1990). Under those regulations, BLM my, as it did
here on Aug. 24, 1993, issue a notice of nonconpliance,
requiring corrective action, where regulated activity is
occurring w thout the benefit of an approved plan of
operations, 43 C.F.R 8 3809.3-2; see also Pierre J. Ot,
122 I BLA 371 (1992), and Richard C. Behnke, 122 |BLA 131,
139 (1992), and, when the claimant fails to correct the
situation, BLM through the U S. Attorney, may institute an
appropriate judicial proceeding, cf. United States V.
Burnett, 750 F. Supp. 1029, 1033 (D. Idaho 1990) (Forest
Service surface managenent regul ations).

ALANCO s activities are also subject to the regul ations
(43 C.F.R Subpart 3715), pronul gated effective Aug. 15,
1996 (61 Fed. Reg. 37115 (July 16, 1996)), which primarily
aimto limt the residential occupancy of mning and
mllsite clains to that permtted by section 4(a) of the
Surface Resources Act. See 43 C.F.R 88 3715.0-1 and
3715.0-5. These regul ations also provide for adm nistrative




and, failing that, judicial relief. See 43 C.F.R 88§
3715.7-1 and 3715.7-2.

18/ ALANCO al so asks that we direct BLMto approve its plan
of operations subject only to i ssuance of an APP by ADEQ
(SOR at 13.) We decline to do so since the BLM deci sion
under appeal concerned only its attenpt to resolve ALANCO s
purported trespass liability. No issue on appeal involves
the propriety of BLM s adjudication of ALANCO s pl an of
operations, and the Board has no general supervisory
authority over BLM See Headwaters, Inc., 101 |IBLA 234, 239
(1988).
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Therefore, pursuant to the authority delegated to the
Board of Land Appeals by the Secretary of the Interior,
43 C.F.R. 8 4.1, the decision appealed fromis reversed.

Gail M Frazier
Adm ni strative Judge

| concur:

T. Britt Price
Adm ni strative Judge
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